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Seminar Overview

I. Basic Rules of Fiduciary 
Responsibility Under ERISA

II. Getting It Right by Avoiding 
Common Problems

III.Voluntary Correction Programs

IV. Wrap Up with Questions & 
Answers
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Getting it right means 
1. Understand your plan and your 

responsibilities

2. Carefully select service 
providers

3. Make timely contributions

4. Avoid prohibited transactions

5. Make timely reports to 
government and disclosures to 
participants
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ERISA and Internal 
Revenue Code

ERISA –

reporting, disclosure, fiduciary responsibility, 
prohibited transactions, benefit claims 
procedures, etc.

Internal Revenue Code –

tax qualification rules
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Elements of a plan
 ERISA and the Code –

plans must be maintained pursuant 
to written instruments

• describing benefit structure and 
operation 

 ERISA also requires that the 
written instruments provide for 
one or more “named fiduciaries” –
responsible for the operation and 
administration of the plan
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Fiduciary Responsibility –
Overview

 What and who is a 
“fiduciary”

 Primary duties of a 
fiduciary

 Limits on fiduciary duties

 Failure to discharge 
fiduciary duties

 Avoiding problems   
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What is a “fiduciary”?

 In general – position of trust, 
acting for the benefit of others with a 
high duty of care and loyalty

 ERISA – any person who exercises 
discretionary authority or control over 
plan assets or administration, or gives 
investment advice for a fee
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Fiduciary?

 Plan administrator

 Trustee

 Plan sponsor

 Investment manager

 Plan attorney or 
accountant 

 Insurance company
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Basic fiduciary duties 

 Acting solely in the 
interests of the 
participants and their 
beneficiaries

 Being prudent

 Paying only reasonable and 
necessary expenses of the 
plan

 Following the terms of the 
plan
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Solely in the interest of means -
 Decisions made exclusively 

on the basis of what is 
good for the plan and its 
participants and 
beneficiaries
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Prudence –
If you need help, get it!

 Fiduciary must act with the care, skill, 
prudence and diligence that a prudent 
person acting in a like capacity and 
familiar with such matters would use.
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Reasonable expenses means -

 Expenses are reasonable only if 
they are necessary for the operation of the 
plan, and are not excessive for the service 
received.

 For example – Don’t pay twice
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Following terms of 
the plan means -

 Follow the terms of 
the plan – do not exercise 
personal discretion when terms of 
plan are clear 
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Allocation to other 
fiduciaries
 If plan permits, fiduciaries may allocate 

responsibilities – not liable for acts or 
omissions of other fiduciaries.

 Appointment of “investment manager” 
– not liable for acts or omissions of 
investment manager.

 Duty to monitor other fiduciaries.
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Participant-Directed 
Accounts

 Fiduciaries of individual account plans 
(such as a 401(k)) not liable for 
investment decisions of participants – if 
participants exercise control

• Must meet requirements of DOL 
regulation

• Liability for investment options  
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Default Investments
 Selection of a qualified default investment 

alternative (QDIA) is a fiduciary act

 Fiduciaries of 401(k)-type plans may limit 
liability for investing contributions on behalf of 
participants who fail to provide investment 
directions

 Must meet requirements of QDIA regulation

 Examples of QDIAs include balanced funds and 
target date funds
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“Settlor” (business) vs. 
fiduciary acts?

 When a plan sponsor makes a business 
decision in relation to plan design, plan 
amendment, plan termination, acting as 
settlor not as fiduciary –decisions not 
governed by fiduciary rules

 Plan assets may NOT be used to pay for 
settlor activities 

 Implementation of settlor decisions may 
be fiduciary acts
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DOL Guidance -

 Advisory opinion 2001-01A –
• No apportioning required for expense of 

maintaining tax-qualified status of plan
 Hypothetical examples –

• Posted on website with AO 2001-01A at 
www.dol.gov/agencies/ebsa/
employers-and-advisers/
guidance/advisory-opinions/date/2001
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For example -

 Decision to offer participant loans is 
“settlor.”

 Plan assets may not be used to pay for any 
studies done in making decision or to amend 
the plan to add the program.

 Once the loan program is in place, decisions 
concerning loans (e.g., rate, duration, 
security) are fiduciary.
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Missing Participants – FAB 2014 -01

Locating Missing Participants of Terminated 
Defined Contribution Plans

Plan fiduciary must always:

1. Use Certified Mail

2. Check Related Plan and Employer Records

3. Check with Designated Plan Beneficiary

4. Use Free Electronic Search Tools
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Missing Participants – FAB 2014 -01

Making Distributions

 Preferred Option:
• Rollover to Individual Retirement Plan
• E.g., Safe Harbor for Terminated DC Plans

 Other Options:
• Interest-bearing, federally insured bank 

account
• State unclaimed property fund
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Missing Participants – FAB 2014 -01

Other Issues
 100% income tax withholding is not an 

acceptable distribution option

 USA PATRIOT Act compliance not 
required at time fiduciary establishes 
account in name of missing participant

• FAQs: Final CIP Rule  
www.fincen.gov/finalciprule.pdf
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What if a fiduciary 
fails to fulfill his or 

her obligations?
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Pay the plan 

 Restore losses 

 Give up any profits
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Pay the Government

 The DOL and IRS may assess civil 
penalties and excise taxes.  

 Fiduciary may be removed, barred 
from being a fiduciary.
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Co-fiduciary liability

A fiduciary will be liable for another fiduciary’s 
violation if the fiduciary –
 participates in or acts to conceal a 

violation
 permits the other fiduciary to commit a 

violation
 has knowledge of another fiduciary’s 

violation and fails to take reasonable 
steps to remedy
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Step 1 

Understand your plan 
and your 
responsibilities 
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Know who is responsible for 
various activities required by 
plan
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Careful selection of service 
providers

 When you need help, get help –
remember the prudent expert rule

 A fiduciary’s success may depend on how 
well the fiduciary selects the plan’s 
service providers 

 The selection of service providers is a 
fiduciary act – prudence is a process
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Tips for selecting service 
providers

 Consider what services you need

 Obtain information from more than one 
service provider (services, experience with 
employee benefit plans, costs)

 For valid comparison, make sure each 
provider has same information

 Consider “bundled” and “unbundled” 
services

32



Tips continued

 If a license is required (attorney, 
accountant, etc.), check with state or 
federal licensing authorities to confirm 
provider has up-to-date license

 If handling plan assets, confirm 
provider is bonded

 Make sure you understand terms of 
agreements or contracts
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Tips continued

 Document the process you followed in 
reviewing and selecting service providers

 Obtain commitment from provider for 
regular updates on services

 When renewing contracts with service 
providers – repeat the selection process / 
confirm that facts on which initial selection 
was made have not changed
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Monitor plan service 
providers

Plan fiduciaries must prudently select 
plan service providers and periodically 
monitor them to make sure the services 
are being delivered as agreed.  

Remember - the plan fiduciary may be 
liable if the service provider fails to carry 
out its responsibilities.
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Fees and expenses

Field Assistance Bulletin 
2003-03 

 Who can pay plan expenses?

• Plan sponsor / participant

 How can fees and expenses be allocated 
among participants?

• Pro rata / per capita
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Fees and expenses continued

 Fiduciary has a duty to ensure that fees and 
expenses paid by the plan are reasonable in 
light of the quality and quantity of services 
provided.

 Both costs and quality are important factors.

 Ask if the provider is receiving fees from 
third parties, such as “12b-1” fees.
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Fee and investment 
disclosures

 Disclosure Requirements

 Participant-Directed Plans 
Only

 Field Assistance Bulletin 2012-
02R
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Fee and investment 
disclosures

What information must be disclosed?

“Plan-related information”

 General plan information 

 Administrative expense information

 Individual expense information
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Fee and investment disclosures
What information must be disclosed?

“Investment-related information”

 Performance data

 Benchmark returns

 Fee and expenses

 Internet website address

 Glossary

40



Fee and investment 
disclosures

When must the information be disclosed?
 Up front
 Annually (2-month grace period 

available)
 Additional Information on         request

How must the information be disclosed?
 Comparative chart
 Model provided
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Fee and investment 
disclosures

Any other information?
“statement of expenses actually deducted”

Plan-related expenses 
 Administrative expenses
 Individual expenses

At least quarterly
 May be included in the individual benefit 

statement
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Prohibited Transactions

(AKA – What not to do with the 
Plan’s money and/or assets and 
who not to do it with)
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Prohibited Transactions

Why?– to protect Plan participants 
and their beneficiaries by making sure 
that their retirement Plan benefits are 
available as promised under their Plan.
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Prohibited Transactions

Remember – if 
you’re a decision-maker 
regarding a Plan, you are 
responsible to the Plan as 
a Fiduciary.
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Prohibited Transactions
Under ERISA, a fiduciary may not: 
 Cause the Plan to enter into a 

transaction, if he or she knows or 
should know that the transaction 
would be with a party in interest.

 Engage in any kind of fiduciary 
self-dealing with the plan’s assets
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Prohibited Transactions

As a fiduciary you cannot cause 
the Plan to buy or sell or lease 
property from/to a related 
party.
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Example

ABC Inc.
401(k) Plan

Plan Attorney

Fiduciary negotiates a
Lease of Plan property
to the Plan’s attorney

Owner of 
Real Estate
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Prohibited Transactions

A fiduciary cannot cause a Plan to 
receive a loan from or grant a loan to 
a related party, or cause there to be 
an extension of credit between the 
Plan and a related party.
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Fiduciary Tips
 Identify the related parties to the 

Plan.

• Do not use the Plan or its assets 
to benefit the related parties or 
yourself.

• Do not cause or allow the Plan 
to engage in transactions with 
related parties unless the 
transaction is exempted. 
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Exemptions

 Some transactions that are prohibited 
are allowed if they are covered by an 
exemption.

 Some exemptions are specified in ERISA.  
These are called “statutory exemptions.”
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Example of Statutory 
Exemption

Service Provider Exemption-
ERISA section 408(b)(2)

 PT - fiduciary causes a Plan to receive 
services from a related party.

 EXEMPTION - permits service contracts with 
related parties provided that very specific 
conditions are met. 

52



Service Provider Exemption 
408(b)(2):  Conditions

 Necessary service
 Reasonable compensation
 Reasonable contract:

• as clarified in DOL final rule
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The final rule relating to the Service Provider 
Exemption requires that certain service 
providers disclose specified detailed 
information to assist plan fiduciaries in 
assessing the reasonableness of contracts or 
arrangements.  

Final Rule for the 
Service Provider 
Exemption: 
Reasonable Contract
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Overview

Reporting to DOL/IRS/PBGC

Disclosures to participants and 
beneficiaries

Recordkeeping requirements

Bonding requirements
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Reporting to the Government

The Form 5500/Form 5500-SF Annual 
Return/Report

 One Form satisfies DOL, IRS, PBGC

 Financial condition and general operation 
of the plan for the prior year

 Required information depends on type of 
plan and number of employees covered
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Allows “Plan Officials” to correct certain 
violations before DOL investigates and if done 
properly, receive a “No-Action” letter from the 
Department.

Plan Official

What is the VFCP? 

DOL   
NO ACTION

DOL“You fixed it”
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VFCP 

 Covers 19 specific transactions and 
describes acceptable methods on how to 
correct them. 

 Eligibility is conditioned upon not being 
“under investigation” and upon the 
application not containing any evidence of 
criminal violations.

 Correction must be made prior to 
submitting an application to the VFCP 
Coordinator in the EBSA Regional Office.
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EBSA Contact Information

J. Martin Shanahan
Group Supervisor
617/565-9609
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